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L IDENTITY OF PETITIONER

Appellant Headworks Hand Crafted Ales Inc., dba
Headworks Brewing, a Washington Corporation (“Headworks™)
asks the Court to accept review of the unpublished Court of
Appeals decision terminating review designated in Part II.

II. CITATION TO COURT OF APPEALS’
DECISION

Headworks requests review of Headworks Hand Crafted
Ales, Inc., dba Headworks Brewing v. ITashington State Liquor
and Cannabis Board, No. 84927-1-1, Court of Appeals Division
L

On January 2, 2024, the Court of Appeals issued an order
affirming the Liquor Cannabis Board’s (“LCB) final order
affirming violations issued by the LCB against Headworks for
failing to comply with Secretary of Health’s “Mask Mandate™
order related to the Covid-19 pandemic. (“Headworks

Decision’)



A copy of the Headworks Decision is in the Appendix at
pages A-1 through A-16. Neither party filed a motion to
publish.

III. ISSUES PRESENTED FOR REVIEW
1. Does the Liquor Cannabis Board Have Statutory
Authority to Enforce an Order Issued by the Secretary of
Health
2. Was the Liquor Cannabis Board’s enforcement of the
Mask Mandate without a proper rulemaking under the
Administrative Procedure Act unlawful for not providing

proper notice of the enforcement provisions to its
licensees?

IV. STATEMENT OF THE CASE

On February 29, 2020, Governor Inslee issued
Proclamation 20.05 (“Proclamation”), which declared a State of
Emergency for all counties in the State due to the coronavirus
outbreak. The proclamation was were amended several times
during the Pandemic. CP at 473! The Governor’s amended

Proclamations led to a complete shut-down of all non-essential

! See also, https://www.governor.wa.gov/office-
governor/official-actions/proclamations.
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businesses with a gradual reopening of those businesses under
certain limitations. /d. One of those limitations, based on
Secretary of Health Order No 20-3.6 et seq., was that
restaurants and bars would be allowed to stay open so long as
individuals maintained social distancing, wore facemasks upon
entering the facility only to be removed when sitting down, and
that employees of such establishments wear facemasks. Id.; CP
at 330-334. This requirement has come to be known as, and is
referred to hereinafter as, the “Mask Mandate™. CP at 330-334.
The Mask Mandate 1ssued by the Secretary of Health Order No.
20-3.5 et seq., specifies that certain individuals are exempt from
wearing the mask. Id. While the Secretary of Health issued the
order regarding the Mask Mandate, the legislature never
proposed any legislation that would make the Mask Mandate

into a law. CP at 472.

Petitioner Headworks 1s a hand-crafted brewery that
offers its beer for sale and for customers to drink at its tasting

room in Enumclaw, WA. It has been 1ssued a license by the

3



Washington State Liquor Cannabis Board (LCB). CP at 476.
Shortly after the Secretary of Health’s Order 20-3.5 was
executed, the LCB began informing its licensees that it would

1ssue and enforce violations to licensees who failed to enforce

the Mask Mandate. CP at 472.

LCB never formally adopted the Mask Mandate as a rule
under the Administrative Procedure Act (*“APA™). It held that
any failure for a person to follow the Mask Mandate was a
“threat to public safety” pursuant to WAC 314.11.015. CP at

472, CP at 518-520.

The LCB 1ssued Headworks an Administrative Violation
Notice ("AVN™) on November 29, 2021, as a result of an
alleged violation of the Mask Mandate. CP 320-321. The AVN
indicated that the violation was a “COVID-19 related
complaint™, that the applicable enforcement authority was WAC
314.11.015, and that the penalty was a 5-day suspension or

$500 fine. CP at 320.



Headworks appealed LCB’s AVN, filed a motion for
summary judgment and argued that the Mask Mandate was
mappropriately enforced because the Governor’s Proclamations
20.85 and the Secretary of Health’s orders are not laws, passed
by the Washington State legislature and therefore not binding

on Headworks and its employees. CP at 644.

Headworks further contended that the LCB acted
unlawfully mmasmuch as the LCB did not adhere to the
Administrative Procedure Act rulemaking process, including

allowing for public comment, before enforcing the Mask

Mandate pursuant to WAC 314-11-015(3)(c). CP at 644.

The Office of Administrative Hearings (OAH) upheld the
AVN and upon a petition for review, the Board affirmed. CP
670-675. Headworks appealed to the Court of Appeals, Div. I,
which affirmed the Board’s decision in an Opinion dated

January 2, 2024.



V. ARGUMENT
A. The Court of Appeals’ Order Conflicts with Other

Washington Supreme Court Opinions Acknowledging

the Limitations of Agency Power and is a Matter of

Substantial Public Interest Because it Renders the

LCB’s Police Powers Limitless

LCB’s enforcement of an order issued by a separate
agency extends beyond the statutory authority prescribed it by
the legislature to regulate “the sale of liquor kept by holder of
licenses which entitle the holder to purchase and keep liquor for
sale.” RCW 66.08.030(6). A-17. The LCB i1ssued its violation
to enforce the mask mandate pursuant to WAC 314-11-
015(3)(c), which provides that licensees and employees may not

“[e]ngage 1n or allow behavior that provokes conduct which

presents a threat to public safety.” WAC 314-11-015(3)(c). A-19.

The LCB’s powers and duties are confined to the
regulation, sale, consumption and distribution of alcohol and

cannabis. It does not extend broadly to responses to pandemics,



especially when that duty is specifically prescribed to the Board

of Health.

The LCB’s proposed enforcement of the mask mandate as
a “threat to public safety”, 1s outside its scope of powers because
that specific enforcement does not originate within the powers
provided to it by the legislature under RCW Title 66. Rather it is
derived from the Secretary of Health’s order. In the case of
Headworks, the LCB has literally become an enforcement arm
of the Secretary of Health. The Court of Appeals failed to
appreciate this crucial point, which is fond nowhere in the

statutory scheme for either agency.

The LCB’s enforcement of a separate agency’s order, and
the Court of Appeals’ affirmation, contradicts the Supreme
Court’s opinions describing the scope of agency authority. This
Court has repeatedly held that administrative agencies are
creatures of the legislature, “without inherent or common-law

powers and, as such, may exercise only those powers conferred



by statute, either expressly or by necessary implication." Skagit
Surveyors & Eng'rs, LLC v. Friends of Skagit Cnty., 135
Wash.2d 542, 558, 958 P.2d 962 (1998) (citing Kaiser Aluminum
& Chem. Corp. v. Dep't of Labor & Indus., 121 Wash.2d 776,
780, 854 P2d 611 (1993), Human Rights Comm'n v. Cheney Sch.
Dist. 30, 97 Wash.2d 118, 125, 641 P2d 163 (1982))." The
power of an administrative tribunal to fashion a remedy 1s
strictly limited by statute." Skagit Surveyors, 135 Wash.2d at
558,958 P2d 962. The authority claimed by LCB to operate as
an arm of the Health Department is not expressly provided in
statute. No “necessary implication™ has been offered to justify
what L.CB has done to Headworks 1n this matter. Thus, the
decision of the Court of Appeals directly conflicts with this

Court’s prior holdings on the subject.

Such an expansive interpretation of the LCB’s powers 1s
a matter of substantial public interest because it renders the

LCB’s police power limitless.



1. The Legislature Did Not Authorize the LCB to
Enforce an Order by the Secretary of Health.

The powers of the LCB are prescribed in RCW 66.08.050
(A-21) and the scope of its regulations are set forth in RCW

66.08.030. A-19.

There are eight subsections of RCW 66.08.050 that
enumerate the requirements of the LCB. None of those
subsections reference a duty or an opportunity for the LCB to
enforce the orders of a separate agency, let alone those of the
Secretary of Health. While issues of public health are addressed
in Subsection (6), those powers extend to the LCB’ s

requirement to:

(6) Accept and deposit into the general fund-local account
and disburse, subject to appropriation, federal grants or
other funds or donations from any source for the purpose
of improving public awareness of the health risks
associated with alcohol and cannabis consumption by
youth and the abuse of alcohol and cannabis by adults in
Washington state....

RCW 66.08.050(6). A-21
RCW 66.08.030 sets forth 21 additional powers of the

LCB under the Scope of Regulations. Of the 21 powers extended
9



to the LCB, nothing references any authority to enforce an order
by the Secretary of Health or any other executive branch agency.
It does, however, reference 1ssues of public health under
Subsection (19) which provides the power to conduct ... from
time to time, in the interest of the public health and general
welfare, scientific studies and research relating to alcoholic
beverages and the use and effect thereof.” RCW 66.08.030(19).

A-17

The Court of Appeals, however, relied on Subsection (12),
which states that the LCB’s power to make regulations extends
to: “Prescribing the conditions, accommodations, and
qualifications requisite for the obtaining of licenses to sell beer,
wines, and spirits, and regulating the sale of beer, wines, and
spirits thereunder.” 66.08.030(12). A-17. The Court of Appeals
then expanded the limits of that provision to state that, “There
can be no question but that the [LCB], in the interests of public
health, safety, and morals, possesse[s] the constitutional and

statutory power to control and regulate the dispensation of

10



alcoholic beverages.” Jow Sin Quan v. Wash. State Liquor
Control Bd., 69 Wn. 373,379, 418 P.2d 424 (1966). That case is

inapposite.

The Court of Appeals failed to recognize: (1) that Jow Sin
Quan was not an issue regarding LCB’s enforcement of a
“threat to public safety”; and (2) that the LCB was enforcing a
law pursuant to rules that the LCB had propertly adopted.
There, the LCB enforced a licensee’s violation of RCW
9.76.010, which made it a misdemeanor to sell alcoholic
beverages on Sunday. Jow Sin Quan at 374, 425. The LCB’s
authority to enforce that particular RCW was specifically

reflected in its Rules under WAC 314-16-050.> Those rules

2 “No retail licensee shall sell, deliver, offer for sale, serve or
allow to be consumed upon the licensed premises any liquor,
nor permit the removal of any liquor from the licensed premises
in any manner whatsoever,...between the hours of twelve
o’clock midnight on Saturday and six o’clock a.m. on the
following Monday, ...” WAC 314-16-050 (REPEALED).

11



muirror the intent of the RCW of which the licensee in Jow Sin

Quan was 1n violation.

2 <<

Here, the Court of Appeals’ “connection” between RCW
66.08.030(12) and the ability to enforce a rule by the Secretary
of Health as being a “threat to public safetv” is fractured because
there 1s no direct link between the Secretary of Health’s order
and the rule to enforce “threats to public safety” --an undefined
term within the Title. Throughout this case, LCB has assumed

without proof that the Mask Mandate mitigated or prevented

“threats to public safety.”

Nevertheless, the Court of Appeals justifies its connection
between RCW 66.08.030 (12) and enforcement of the
Secretary’s mask mandate as a threat to public safety by
referencing RCW 66.08.010 which provides, ““This entire title
shall be deemed an exercise of the police power of the state, for
the protection of the welfare, health, peace, morals and safetv of

the people of the state, and all its provisions shall be liberally

12



construed for the accomplishment of that purpose." RCW

66.08.010. A-24

Under the LCB’s application, “public safety” has a broad
meaning and mterpretation vast enough to allow the LCB to
enforce anything that it deems to be a threat. “Because common
words typically have more than one meaning, you must use the
context in which a given word appears to determine its aptest,
most likely sense.” See ANTONIN SCALIA & BRYAN A.
GARNER, READING LAW: THE INTERPRETATION OF
LEGAL TEXT 418 (2012); accord; Dolan v. U.S. Postal Serv.,
546 U.S. 481, 486 (2006). To know which meaning the
Legislature intended in WAC 314.11.015—public safetv—the
court must rely on the statute’s context, including the
surrounding words, the statute’s structure and history and
common usage at the time.” See Food Mktg. Inst. V. Argus
Leader Media, 139 S. Ct. 2356, 2364 (2019) (“In statutory

interpretation disputes, a court’s proper starting point lies in a

13



careful examination of the ordinary meaning and structure of
the law itself.”).

As set forth in detail above, the LCB’s power to address
1ssues of public health (but not “public safety”) are enumerated
in its powers and scope of regulations. It 1s those sections within
the title that are to be “liberally construed” because those are the
specific powers granted the LCB by the legislature—powers

within the “Title” to be “liberally construed”.

Here, taking into account the context in which the given
words appear, the Court of Appeals’ interpretation of the Title is
not a liberal construction, it 1s a new construction, fashioning a
remedy under its own powers to enforce the Secretary of
Health’s Order where none currently exists. Skagit Surveyors,

135 Wash.2d at 558, 958 P.2d 962 (1998).

2. The Board of Health Has the Power and
Enforcement Authority to Respond to Issues of the
Pandemic.

The authority to create regulations for the prevention and

control of infectious diseases rests with the State Board of

14



Health, created specifically in the Constitution, Article XX, § 1.
A-25. The legislature gave the Board of Health, and not any
other state official or agency, the authoritv to create regulations
for “the prevention and control of infections... diseases.” RCW
43.20.050(2)(f). A-26. Rules from the Board of Health are
enforced by local boards of health. RCW 70.05.670. A-30.
Regulations are set forth in WAC 246 and the response to
communicable diseases 1s set forth specifically in WAC 246.100.
See WAC 246.100.006. A-31. Nowhere in the cited RCW or
WAC i1s there a reference to the LCB and nowhere i1s there any
indication that the LCB falls under any jurisdiction of the Board

of Health or its Secretary.

In 2006, the legislature specifically took the time to enact
legislation for responses to pandemics, when it passed the
“Pandemic Influenza Preparedness™ Bill, codified now at RCW

70.26. See RCW 70.26.010 A-32. RCW 70.26.020 sets forth the

legislature’s intents and findings. A-33.

15



The legislature clearly anticipated a pandemic and
delegated that authority specifically to public health jurisdictions
statewide. /d. Even while acknowledging requirements for
flexibility, nowhere m RCW 70.26 i1s the LCB mentioned and
nowhere in the law does the legislature permit the Governor,
Board of Health or local health departments to delegate any

authority regarding the response to pandemics to the LCB.

Enforcement authority is set forth in RCW 43.70.200:
“Upon the request of a local health officer, the secretary of
health is hereby authorized and empowered to take legal action
to enforce the public health laws and rules and regulations of the
state board of health or local rules and regulations within the
jurisdiction served by the local health department....” RCW
43.70.200. A-34. The Secretary of Health may also “bring an
action to enjoin a violation or the threatened violation of any of
the provisions of the public health laws of this state or any rules
or regulation made by the state board of health or the department

of health pursuant to said laws, or may bring any legal

16



proceeding authorized by law....” RCW 43.70.190. A-35.
Civil fines of the Department of Health are set forth in RCW

43.70.095. A-36.

Thus, the Secretary of Health has ample opportunity and
authority to enforce any rule or law under its power should such
enforcement be deemed necessary.> Consequently LCB’s
proposal that it has the authority to enforce the Secretary’s
Order is both unnecessary and legally meaningless.

Whenever possible, statutes are to be read together to
achieve a “‘harmonious total statutory scheme ... which
maintains the integrity of the respective statutes.”” Dep ¥ of
Revenue v. Fed. Deposit Ins. Corp., 190 Wn. App. 150, 157-58,
359 P.3d 913 (2015) (quoting Employvco Pers. Servs., Inc. v.
City of Seattle, 117 Wn.2d 606, 614, 817 P.2d 1373 (1991)). An

interpretation that reads language in isolation is too limited and

3 Headworks continues to note that the Secretary of Health’s
ability to enforce its own Order also remains questionable
inasmuch as it is not a “law, rule or regulation.”

17



fails to apply this rule. Jongeward v. BNSF Ry. Co., 174 Wn.2d
586, 595, 278 P.3d 157 (2012); see Davis v. Mich. Dep t of
Treasury, 489 U.S. 803, 809, 109 S. Ct. 1500, 103 L. Ed. 2d
891 (1989) (“It is a fundamental canon of statutory construction
that the words of a statute must be read in their context and with
a view to their place in the overall statutory scheme.”). The
construction of two statutes shall be made with the assumption

that the legislature does not intend to create an inconsistency.

State v. Bash, 130 Wn.2d 594, 602, 925 P.2d 978 (1996).

LCB’s application is analogous to that of the Department
of Ecology (“Ecology”) in Rettkowski when Ecology sought to
issue orders addressing senior water rights while such
adjudications were vested with the Superior Courts of the State
of Washington. Rettkowski v. Dept. of Ecology 122 Wn. 2d
219,227, 858 P.2d 232, 237 (1993). There, Ecology argued that
the power to issue such orders and adjudicate those matters was
derived from an inherent authority to protect senior water rights

and issue regulatory orders whenever it appeared to Ecology

18



that a person is or about to violate any provision of the Water
Code. Id at 227. Noting the “broad enabling statutes™ to be
silent as to how Ecology 1s to determine water rights in a
regulatory action, and that such silence was even more telling
when compared to the elaborate general adjudication process
for determining water rights entrusted to superior courts, the
Court found that “nowhere in Ecology’s enabling statutes was
[Ecology] vested with similar authority to conduct general
adjudications or even regulatory adjudications of water.” Id. at
237. The Court therefore held that the absence of a specific
grant to an agency to determine certain issues, coupled with an
explicit grant to another branch of government to determine
those exact matters, makes the agency’s determination ultra
vires. Id. The same applies here, yet the Court of Appeals
failed to recognize that.

Moreover, in publishing its opinion, the appeals court
created a new power for the LCB, but establishing laws 1s no its

province.

19



That is exactly the case here. LCB sought to enforce an
order issued by Secretary of Health, who has specific power to
respond to pandemics and issue rules for the enforcement
thereof.

The LCB’s enforcement of the Secretary of Health’s
Mask Mandate also serves as an unlawful delegation of power
from a separate agency.

It 1s a general principle of law, expressed 1n the

maxim "delegatus non potest delegare," that a

delegated power may not be further delegated by

the person to whom such power 1s

delegated. .. Merely ministerial functions may be

delegated to assistants whose employment 1s

authorized, but there 1s no authority to delegate

acts discretionary or quasi-judicial in nature. ...

In re Puget Sound Pilots Asso. 63 Wn.2d 142,146,385 p.2d
711, 713 (1963). That 1s, again, clearly the case here where the
LCB 1is choosing to enforce an order by another agency to

which certain powers—specifically powers regarding response

to pandemics—is vested.

20



To be sure, the Secretary of Health could have had its
rules enforced by a separate agency had it gone through the
proper rulemaking. RCW 43.20.05(5) provides that

opportunity:

All local boards of health, health authorities and officials,
officers of state institutions, police officers, sheriffs,
constables, and all other officers and employees of the
state, or any county, city, or township thereof, shall
enforce all rules adopted by the state board of health.

RCW 43.20.050(5) (Emphasis added). A-26

Such a process was not undertaken by the Secretary or
Board of Health and the consequent delegation of authority to
the LCB (or more accurately the assumption of such authority

by the LCB) from the Secretary of Health is unlawful.

Issues of Agency Power have been addressed at length at the
Federal level by the US Supreme Court: “Agencies have only
those powers given to them by [the legislative authority], and
‘enabling legislation’ is generally not an ‘open book to which

the agency [may] add pages and change the plot line.”” West

21



Virginiav. EPA, 597 U.S. _ , atp. 24, 142 S.Ct. 2587, 2609
(2022) (citation omitted).

At 1ssue in ITest Virginia v. EPA was whether the EPA had
the authority to enact rules addressing carbon dioxide pollution
for existing power plants by requiring power plants to reduce
their own production of electricity, or subsidize increased
generation by natural gas, wind, or solar sources. In ITest
Virginia, the U.S. Supreme Court reviewed the body of law
forming the major questions doctrine which addresses a
“particular and recurring problem: agencies asserting highly
consequential power beyond what Congress could reasonably
be understood to have granted.” ITest Virginia, 597 U.S. at 69-
74 (Food and Drug Administration claim for authority over
drugs and devices does not include power to regulate and ban
tobacco products; Centers for Disease Control and Prevention
claim for authority to prevent the spread of disease does not
include power to institute nationwide eviction moratorium,

Environmental Protection Administration claim for authority to

22



construe the term “air pollutant™ does not include power to
regulate hotels and office buildings; Occupational Safety and
Health Administration’s claim for authority over occupational
hazards does not include power to mandate COVID-19
vaccines). The Supreme Court in est Virginia was clear in its
holding: an agency “must point to ‘clear [legislative]
authorization’ for the power it claims.” ITest Virginia, 597
U.S. at 24 (emphasis added).

B. The LCB Failed to Implement and Enforce the Mask
Mandate Pursuant to the APA and its Own Rules

The LCB failed to acknowledge that because it had no
specific authority to enforce the wearing of face masks pursuant
to the Governor’s proclamation (a situation not contemplated by
its existing rules), that it must enact its rules of enforcement
pursuant to the Administrative Procedure Act (“APA™).

The LCB must follow the processes and procedures
pursuant to Washington’s APA, codified at RCW 34.05. See

RCW 66.08.030. A-17.

23



In response to Headworks’ argument on this issue, the
Court of Appeals criticized Headworks’ argument: “Providing
no relevant authority or analysis mn support of its assertion,
Headworks also contends that the LCB was required to
promulgate a new regulation in order to enforce an existing
regulation (WAC 314-11-015(3)) and that the enforcement of
the existing regulation without a new regulation violates due

process.” Opinion at 13 fn 9.

The Court of Appeals confuses Headworks’ argument.
Headworks argued that the enforcement of the Mask Mandate
did not and does not fall within LCB’s statutory authority and
therefore no rule exists to enforce the Mask Mandate.
However, Headworks asserted that if the Court should find that
statutory authority exists to enforce such a mandate, the LCB
should have, at the very least, followed the APA to adopt a rule
specifically putting its licensees on notice of the processes and
reasoning it would take to enforce the Mask Mandate and fine

1ts licensees.

24



Indeed, in situations of emergency, as the LCB claims
here, the LCB has specific authority to take emergency action

under RCW 34.05.350:

(1) If an agency for good cause finds:

(a) That immediate adoption, amendment, or repeal
of a rule is necessary for the preservation of the public
health, safety, or general welfare, and that observing the
time requirements of notice and opportunity to comment
upon adoption of a permanent rule would be contrary to
the public interest;

% ok ok

the agency may dispense with those requirements
and adopt, amend, or repeal the rule on an emergency
basis. The agency's finding and a concise statement of the
reasons for its finding shall be incorporated in the order
for adoption of the emergency rule or amendment filed
with the office of the code reviser under RCW 34.05.380
and with the rules review committee.

RCW 34.05.350. A-37.
LCB downplays the importance of the APA and the

process that an administrative agency must follow in providing
notice to the public about the rules it intends to enact and
enforce—even if directed to do so by the executive (governor)

of the executive branch.

25



The U.S. Dist. Ct. of the Middle District of Florida ruled
on a similar 1ssue regarding the federal mask mandate. See
Health Freedom Defense Fund, Inc., Ana Carolina Daza and
Sarah Pope. v. Joseph R. Biden, Jr., et al., US Dist. Ct. Middle
Dist. FL, Case No. 8:21-cv-1693-KKM-AEP (April 18, 2022),
currently on appeal. In that case, the Court found that the
federal mask mandate on federal transportation systems
enforced by the CDC, and ordered by the President of the
United States, was unlawful and was vacated because the CDC
failed to provide notice of its rulemaking, despite the CDC’s
argument that its authority to enforce the mandate existed under
current rules. /d. In that case, the Court discussed the APA
process and notice requirements and its importance. Id. at 1166-
1167. In its conclusion, the Court explained “It 1s indisputable
that the public has a strong interest in combating the spread of
[COVID-19]...In pursuit of that end, the CDC issued the Mask
Mandate. But the Mandate exceeded the CDC’s statutory

authority, improperly invoked the good cause exception to
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notice and comment rulemaking, and failed to adequately

explain its decisions. Because ‘our system does not permit

agencies to act unlawfully even in pursuit of desirable ends,’

the Court declares unlawful and vacates the Mask Mandate.” Id.
at 1178 (internal citations omitted; emphasis added). So too
should be the result here with respect to the LCB’s enactment

and enforcement of this Mask Mandate.

Here, the implementation of the Mask Mandate, albeit
pursued with good intentions, did not and does not fall within
LCB’s statutory authority as prescribed by the legislature. The
LCB’s interpretation to squeeze the Mask Mandate into existing
WAC rules is not within the context of its authority. As the
LCB failed to recognize its limitations, it then failed to even
attempt to properly enact the mandate as a rule, even under an

expedited process that is and was available to it under the APA.

The LCB’s failure should not be the burden of the Licensee

who could not even get specific guidance from LCB’s
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enforcement officers on what would be acceptable exemptions
under the Mask Mandate (CP at 473; 488-489), and when the
LCB even failed to cite the most current rule that it believed
governed the enforcement of the Mask Mandate. CP at 536 and
542-575 .
VL. CONCLUSION

It 1s true that the Covid-19 pandemic presented
significant challenges to everyone in this country and the State
of Washington. The Governor, in carrying out his duties, and in
declaring a State of Emergency set forth expectations of
citizens to follow in an effort to mitigate the effects of the
Pandemic. Efforts to curb the effects of the Pandemic are
laudable. However, as laudable as those efforts may be,
enforcement of any provision issued still must follow the law.
The Governor’s proclamation required the wearing of masks. If
the Governor’s Proclamation was interpreted by the State’s
agencies to enforce the Mask Mandate, then those agencies

would need to do so under the authority granted to them by the
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legislature. Because the LCB does not have the power to
enforce orders of a separate agency and because it does not
have authority to enforce issues that are unrelated to the sale or
consumption of alcohol and cannabis without a specific rule, its
enforcement of the Mask Mandate 1s ultra vires and unlawful.

The Court of Appeals’ affirmation of the LCB’s
enforcement of the Mask Mandate against Headworks
contradicts other Washington Supreme Court opinions
regarding agency powers and limits and such an expansive
interpretation of the LCB’s powers 1s a matter of substantial
public interest because it renders the LCB’s police power
limitless.

For the reasons stated herein, the Petition for
Review should be Granted and Headworks should be
permitted to argue this 1ssue before the Supreme Court of
Washington.

Respectfully Submitted this 31%* day of January

2024.
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DIVISION ONE

PUBLISHED OPINION

HAZELRIGG, A.C.J. — After multiple warnings, the Washington State Liquor

and Cannabis Board (LCB) issued an administrative violation notice (AVN) to

Headworks Hand Crafted Ales Inc. dba Headworks Brewing due to its failure to

comply with the pandemic-related mask mandate issued by the state Department

of Health in 2020. Headworks seeks judicial review of the final order that affirmed

the violation and argues that the LCB did not have statutory authority to issue the

AVN, and, alternatively, the LCB’s action violated constitutional due process.

Because the LCB has statutory authority to issue the AVN under Title 66 RCW and

the failure to comply with the statewide mask mandate posed a “threat to public

safety” under WAC 314-11-015(3)(c), we affirm the final order.
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FACTS

On February 29, 2020, due to the outbreak of the novel coronavirus
infection disease (COVID-19), Governor Jay Inslee issued Proclamation 20-05,
which declared a state of emergency for all counties in Washington.” The governor
exercised his emergency powers under RCW 43.06.220 and issued several
subsequent proclamations amending the original including Proclamations 20-25
through 20-25.20 which prohibited certain activities unless specific conditions were
met. On June 24, 2020, the secretary of health issued Order 20-03, directing
everyone in Washington to wear a face covering in “any indoor or outdoor public
setting.”> Although the secretary amended the order on May 15, 2021 to exempt
fully vaccinated people,? the order was subsequently amended on August 19, 2021
to reinstitute the face covering mandate regardless of vaccination status “when in
a place where any person from outside their household is present.”* On
September 13, 2021, the governor amended Proclamations 20-25 through
20-25.16 to incorporate the secretary of health’s face covering order and all

subsequent amendments thereto.®> Proclamations 20-05 through 20-25 as well as

' Proclamation of Governor Jay Inslee, No. 20-05 (Wash. Feb. 29, 2020),
governor.wa.gov/sites/default/files/proclamations/20-05%20Coronavirus%20%28final%29.pdf
[https://perma.cc/TAF6-QNGBI.

2 Wash. Secy of Health, Ord. No. 20-03 (Wash. June 24, 2020),
mrsc.org/getmedia/d6167fa2-f2a3-427f-936b-f630098d859f/Secretary_of Health_Order_20-03_
Statewide_Face_Coverings.pdf [https://perma.cc/DUV4-92K3].

3 Wash. Secy of Health, Ord. No. 20-032 (Wash. May 15, 2021),
mrsc.org/getmedia/6649c06a-bfe6-48a7-829a-d499d2d99238/SHO_20-03-2_Statewide_Face_
Coverings.pdf.

4 Wash. Secy of Health, Ord. No. 20-03.4 (Wash. Aug. 19, 2021),
mrsc.org/getmedia/485b7566-e399-4602-9f83-47cfb37140c8/Secretary_of_Health_Order_
20-03-4_Statewide_Face_Coverings.pdf

5 Proclamation of Governor Jay Inslee, No. 20-25.17 (Wash. Sept. 13, 2021),
governor.wa.gov/sites/default/files/proclamations/proc_20-25.17.pdf.
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Order 20-03 and its subsequent amendments, are collectively referred to herein
as the “mask mandate.”

Headworks is a brewery located in Enumclaw, Washington that is open to
the public and offers alcoholic beverages to its customers. Headworks applied for
and was issued a license to sell alcohol by the LCB. On September 8, 2021, the
LCB received a public complaint that Headworks employees and customers were
not adhering to the mask mandate. Three days later, LCB enforcement officers
conducted a check of the premises and observed the bartender not wearing a
mask. During a follow-up visit the next week, LCB Enforcement Officer Richard
Steinbach observed three Headworks employees working in the brewery without
masks. After Steinbach informed Headworks manager, Gino Santamaria, of the
public complaint and masking requirements, Santamaria stated that Headworks
would neither refuse service to unmasked patrons nor require employees to wear
masks. On September 20 and October 5, 2021, the LCB received additional public
complaints concerning Headworks’ failure to comply with the mask mandate.

On October 8, 2021, Steinbach returned to the brewery and observed three
Headworks employees working without masks. At the time, there were
approximately 15-25 patrons at the establishment. Steinbach contacted two of the
employees, explained that they were required to wear masks, and informed them
that Headworks would receive a written warning for noncompliance with the mask
mandate. On October 13, the written warning was issued and, in it, the LCB
directed Headworks to comply with the mask mandate and advised that further

noncompliance would result in a violation of WAC 314-11-015. The written
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warning also included a copy of the secretary of health’s Order 20-03.6,° along
with a document providing guidance on the COVID-19 facial covering requirements
for employers and businesses.

That November, the LCB received three more public complaints about
Headworks’ continued failure to follow the mask mandate. In response, Steinbach
called Santamaria, notified him of the complaints, and said that he would conduct
a check of the premises in the following week to determine whether Headworks
was in compliance with the masking requirements. During the phone call,
Santamaria asked what would qualify as a legitimate exemption from the mask
mandate and Steinbach stated that Headworks “would need to determine that on
their own and it would need to be a case-by-case basis with each employee.”
Steinbach also “offered one suggestion of having those employees who want a
medical exemption from wearing a mask to provide a doctor’s note as a way for

them as the employer to give credibility to that process.” Santamaria responded
that it would be a violation of the employees’ rights to require a doctor’s note in
order to validate a mask exemption. According to Steinbach, his “take-away from
that conversation was that Headworks Brewing did not believe in the legality of the
mask mandate and thus was not enforcing the mask wearing by their employees.”

On November 23, Steinbach returned to the brewery and observed three

employees, including Santamaria, working without face coverings. Steinbach met

with Santamaria who continued to question the legality of the mask mandate and

6 Wash. Secy of Health, Ord. No. 20-03.6 (Wash. Sept. 24, 2021),
mrsc.org/getmedia/5862c24f-a144-4f14-9045-043b9bf9c0dd/Secretary_of _Health_Order_20-03-
6_Statewide_Face_Coverings.pdf.
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told Steinbach that Headworks employees were not required to wear masks
because the mandate was not a law. After Steinbach’s inspection, the LCB issued
Headworks an AVN on December 2, 2021. The AVN referenced WAC 314-11-
015, established that the violation was for a COVID-19 related complaint, and
imposed a penalty of a five-day license suspension or $500 fine in lieu of
suspension.

Headworks appealed the AVN and requested an administrative hearing.
Accordingly, the LCB requested assignment of an administrative law judge (ALJ)
and issued “LCB Complaint No. L-27,636” which was based on the original AVN.
The complaint provided that, on November 23, 2021, Headworks “failed to adopt
or enforce minimal safety precautions to prevent the spread of the COVID-19 virus
as required by the Governor’'s Proclamations 20-05 & 20-25, et seq. and
associated orders of the Secretary of Health.” The complaint alleged that
Headworks’ noncompliance “presented a threat to public safety, in violation of
WAC 314-11-015(3)” and provided the penalty pursuant to WAC 314-29-020.
Headworks “did not contest the material facts of the November 23, 2021 incident.”
Both parties filed motions for summary judgment. The ALJ issued an initial order
that granted LCB’s motion for summary judgment and affirmed complaint L-27,636.

Headworks then filed a petition for review of the initial order with the LCB.
On review, the LCB affirmed the initial order and adopted the findings of fact and
conclusions of law contained therein as the final order of the board. Headworks
sought reconsideration of the final order, but the LCB denied the petition for

reconsideration.
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Headworks timely appealed.

ANALYSIS

l. Procedural Posture and RAP 10.3

Headworks seeks review of the final order of the board entered after an
adjudicative proceeding, but does not assign error to the substance of the final
order or any findings of fact or conclusions of law therein. Rather, in its opening
brief, Headworks asserts that assignments of error are “not strictly necessary” and
cites to RCW 34.05.570(2), writing “this is a challenge to the validity of agency
rules brought under Washington’s Administrative Procedure Act [(APA)].” This
framing suggests that Headworks may have misinterpreted the interplay between
the Rules of Appellate Procedure and the two options for review governed by RCW
34.05.570(2), either pursuant to a petition for declaratory judgment challenging the
validity of the rule or “in the context of any other review proceeding under this
section.” Headworks did not file a petition for declaratory judgment “challenging
the validity of a rule” as described in RCW 34.05.570(2)(a) and (b)(i), which may
have rendered explicit assignments of error repetitive since the entire purpose of

such an action is plain.” However, because Headworks opted to pursue its

7 At oral argument before this court, Headworks asserted that it did not petition for a
declaratory judgment regarding WAC 314-11-015 because it did not know what provision the LCB
was relying on to enforce the mask mandate until the AVN was issued. Wash. Ct. of Appeals oral
argument, Headworks Handcrafted Ales v. Liquor & Cannabis Bd., No. 84927-1-1 (Sept. 8, 2023),
at 7 min.,, 10 sec., video recording by TVW, Washington State’s Public Affairs Network,
https:/tvw.org/video/division-1-court-of-appeals-2023091159/?eventID=2023091159.

This proffered reason is refuted by the record. Approximately six weeks before the LCB
issued the AVN, the agency issued Headworks a written warning that explicitly provided WAC 314-
11-015 as the basis for the violation. Under RCW 34.05.570(2), the validity of an agency rule may
be reviewed “when it appears that the rule, or its threatened application, interferes with or impairs
or immediately threatens to interfere with or impair the legal rights or privileges of the petitioner.”
RCW 34.05.570(2)(b)(i) (emphasis added). Thus, once Headworks received the written warning,

-6 -
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challenge through “any other review proceeding” under the APA, here, review of
the AVN, express identification of the purported errors of the board were required
under the RAPs.

Contrary to Headworks’ contention, “[e]rror assigned to administrative
orders must comply with RAP 10.3.” Patterson v. Superintendent of Pub.
Instruction, 76 Wn. App. 666, 676, 887 P.2d 411 (1994). The appellant’s brief is
required to provide a “separate concise statement of each error” alleged and this
court “will only review a claimed error which is included in an assignment of error.”
RAP 10.3(a)(4), 10.3(g). See also RAP 10.3(h) (Appellants challenging an
administrative order must “set forth a separate concise statement of each error
which the party contends was made by the agency.”). Because Headworks’
opening brief contains no assignments of error, it fails to comply with RAP 10.3.
Only after the LCB had argued in its response that Headworks’ noncompliance
with RAP 10.3 is a basis for this panel to deny the relief sought did Headworks
begrudgingly assign error as follows: “The Board improperly found that the
enforcement of the Mask Mandate . . . was within [the LCB’s] power to enforce as
a ‘Threat to Public Safety’ under WAC 314-11-015(3).” As a general rule, we “will
not review an issue raised and argued for the first time in a reply brief.” Bergerson
v. Zurbano, 6 Wn. App. 2d 912, 926, 432 P.3d 850 (2018). However, because this
is an issue capable of repetition and, more critically, the LCB was able to

understand the nature of Headworks’ challenge sufficiently to respond to each of

it could have sought a declaratory judgment and challenged the LCB’s threatened application of
WAC 314-11-015, but made a different strategic choice.

-7-
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the issues raised in its opening brief, we exercise our discretion and reach the

merits, notwithstanding these procedural defects. See RAP 1.2(a).

Il. Final Order of the LCB

A. Standard of Review Under the APA

Judicial review of administrative actions is governed by our APA, chapter
34.05 RCW. Providence Health & Servs.-Wash v. Dep’t of Health, 194 \Wn. App.
849, 856, 378 P.3d 249 (2016); RCW 34.05.570. On review, we “sit in the same
position as the superior court” and apply the APA “to the record before the agency.”
Id. The “agency decision is presumed to be correct” and the party challenging it
bears the burden of demonstrating its invalidity. /d.; RCW 34.05.570(1)(a). We
review the final order of the LCB, not the initial order issued by the ALJ. See
Darkenwald v. Emp’t Sec. Dep’t, 183 Wn.2d 237, 244, 350 P.3d 647 (2015).
Pursuant to RCW 34.05.570(3), Headworks may only obtain relief if we determine
that the LCB’s final order was unconstitutional, arbitrary or capricious, extended
outside the statutory authority of the agency, resulted from an erroneous
interpretation of the law, or is not supported by substantial evidence.® See DaVita,
Inc. v. Dep’t of Health, 137 Wn. App. 174, 181, 151 P.3d 1095 (2007).

“The error of law standard permits this court to substitute its interpretation
of the law for that of the agency, but we accord substantial deference to the
agency’s interpretation, particularly in regard to the law involving the agency’s

special knowledge and expertise.” Univ. of Wash. Med. Cir. v. Dep’t of Health,

8 Factual findings are reviewed for substantial evidence, i.e., evidence “sufficient to
persuade a fair-minded person of the declared premise.” Providence Health & Servs., 194 Wn.
App. at 856.
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164 Wn.2d 95, 102, 187 P.3d 243 (2008) (quoting Providence Hosp. of Everett v.
Dep't of Soc. & Health Servs., 112 Wn.2d 353, 355-56, 770 P.2d 1040 (1989)).
Challenged findings will be overturned if they are “clearly erroneous” but
“unchallenged findings of fact become verities on appeal.” Providence Health &
Servs., 194 Wn. App. at 856-57; Davis v. Dep't of Lab. & Indus., 94 \Wn.2d 119,
123, 615 P.2d 1279 (1980).

For an agency decision to be deemed arbitrary or capricious, this court must
conclude that “the decision is the result of willful and unreasoning disregard of the
facts and circumstances.” Univ. of Wash. Med. Ctr., 164 Wn.2d at 102 (quoting
Providence Hosp., 112 Wn.2d at 356). However, an agency action “taken after
giving a party ample opportunity to be heard, exercised honestly and upon due
consideration, even though it may be believed an erroneous decision has been
reached, is not arbitrary or capricious.” Yow v. Dep'’t of Health Unlicensed Prac.
Program, 147 \WWn. App. 807, 830, 199 P.3d 417 (2008).

When an agency’s decision is based on summary judgment, “we overlay
the APA and summary judgment standards of review.” Waste Mgmt. of Wash.,
Inc. v. Wash. Utils. & Transp. Commi’n, 24 \Wn. App. 2d 338, 344, 519 P.3d 963
(2022), review denied, 1 Wn.3d 1003 (2023). We review the facts in the
administrative record de novo and legal conclusions under the error of law
standard. Wash. State Dairy Fed’n v. Dep’t of Ecology, 18 Wn. App. 2d 259, 307,
490 P.3d 290 (2021). “Summary judgment is appropriate if the undisputed material

facts entitle the moving party to judgment as a matter of law.” /d. A material fact
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is one that “might affect the outcome of the suit.” Sehmel v. Shah, 23 \WWn. App. 2d

182,191,514 P.3d 1238 (2022).

B. Authority To Enforce Mask Mandate

Headworks argues that neither the governor nor the LCB had authority to
enforce the mask mandate. According to Headworks, the power to create
regulations for the prevention and control of infectious diseases belongs solely with
the state Department of Health and those rules are only to be enforced by local

departments of health. We disagree on each point.

1. Governor's Emergency Powers

In Washington, our governor “possesses broad discretionary authority to
issue emergency proclamations restricting ‘activities the governor reasonably
believes should be prohibited to help preserve and maintain life, health, property
or the public peace’ during declared emergencies.” In re Recall of Inslee, 199
Whn.2d 416, 426, 508 P.3d 635 (2022) (quoting RCW 43.06.220(1)(h)). During the
COVID-19 pandemic, our governor “exercised his discretion under these
emergency powers dozens of times since [initially] proclaiming a state of
emergency.” Colvin v. Inslee, 195 Wn.2d 879, 896, 467 P.3d 953 (2020). As our
Supreme Court has explained, the governor’s “emergency powers are broad and
include the authority to prohibit ‘any number of persons . . . from assembling,” RCW
43.06.220(1)(b), [and] ‘to waive or suspend’ ‘any statute, order, rule, or regulation
that would in any way prevent, hinder, or delay necessary action in coping with the

emergency, RCW 43.06.220(2)(g).” /d. at 895.

-10 -
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The governor’'s emergency authority has been “repeatedly and recently
upheld by the Washington Supreme Court.” Sehmel, 23 Wn. App. 2d at 197.
Division Two of this court recently addressed challenges to the mask mandate and
followed our Supreme Court’s decisions to hold that the “governor was authorized
to issue an emergency proclamation.” /d. (first citing Cougar Bus. Owners Ass’n
v. State, 97 Wn.2d 466, 474, 647 P.2d 481 (1982), overruled in part on other
grounds by Chong Yim v. City of Seattle, 194 Wn.2d 682, 451 P.3d 694 (2019)
and then Colvin, 195 Wn.2d at 895.). Specifically, this court explained that “the
legislature properly delegated the authority to address an emergency to the
secretary [of health], the governor’'s Emergency Proclamation was not in excess
of his authority, and the power delegated to the local health officer [was] not
improper.” Sehmel, 23 Wn. App. 2d at 199. These cases directly contradict
Headworks’ assertion that the governor's emergency powers do not extend to
issues stemming from a pandemic. Accordingly, Headworks’ argument on that

basis fails.

2. Statutory Authority of the LCB
Headworks’ main contention that the LCB did not have authority to issue
the AVN is also unavailing. A “fundamental rule of administrative law” is that “an
agency may only do that which it is authorized to do by the Legislature.”
Rettkowski v. Dep’'t of Ecology, 122 Wn.2d 219, 226, 858 P.2d 232 (1993). By
statute, the LCB has authority to regulate “the sale of liquor kept by holders of
licenses which entitle the holder to purchase and keep liquor for

sale.” RCW 66.08.030(6). Additionally, the LCB may prescribe “the conditions,
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accommodations, and qualifications requisite for the obtaining of licenses” to sell
alcoholic beverages and has authority to regulate the sale of those beverages.
RCW 66.08.030(12). As emphasized by our Supreme Court, “There can be no
guestion but that the [LCB], in the interests of public health, safety, and morals,
possesse[s] the constitutional and statutory power to control and regulate the
dispensation of alcoholic beverages.” Jow Sin Quan v. Wash. State Liquor Control
Bd., 69 Wn.2d 373, 379, 418 P.2d 424 (1966).

The LCB relied on WAC 314-11-015 to issue the AVN to Headworks.
Pursuant to this regulation, “[lJicensees have the responsibility to control their
conduct and the conduct of employees and patrons on the premises at all times.”
WAC 314-11-015(3). Further, it provides that licensees and employees may not
“[e]lngage in or allow behavior that provokes conduct which presents a threat to
public safety.” WAC 314-11-015(3)(c). WAC 314-29-020 sets out “Group 1
violations against public safety.” Group 1 violations are the most serious issued
by the LCB because the conduct they address “present[s] a direct threat to public
safety.” WAC 314-29-020(1). The first Group 1 violation results in a “[five] day
suspension or $500 monetary option.” WAC 314-29-020(2). Because this was
Headworks’ first violation, the plain language of the code establishes that it was
subject to the penalty of a five-day suspension of its LCB license or a $500
monetary penalty in lieu of license suspension.

Headworks argues that the LCB does not have authority under WAC 314-

11-015(3)(c) to enforce violations of the secretary of health’'s mask mandate as a
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“threat to public safety.”® Therefore, Headworks asserts, the AVN at issue was
‘outside the statutory authority or jurisdiction of the [LCB]” under RCW
34.05.570(3)(b). This contention is without merit. In an unpublished opinion, this
court recently addressed a challenge to the LCB’s authority to issue an AVN for
noncompliance with the mask mandate and we plainly stated that
the LCB’s enforcement of WAC 314-11-015(3)(c) is clearly within the
authority granted to the LCB by the legislature because ‘[t]his entire
title [66 RCW - Alcoholic Beverage Control] shall be deemed an
exercise in the police power of the state, for the protection of the
welfare, health, peace, morals, and safety of the people of the state,
and all its provisions shall be liberally construed for the
accomplishment of that purpose.’
Racoon Hill, LLC, v. Liquor & Cannabis Bd., No. 84622-1-I, slip. op. at 11 (Wash.
Ct. App. Aug. 28, 2023) (alterations in original) (quoting RCW 66.08.010)
(unpublished), https://www.courts.wa.gov/opinions/pdf/846221.pdf.°

According to Headworks, the LCB’s interpretation of “threat to public safety”

is overly broad." We disagree. As Headworks correctly concedes, the state

® Providing no relevant authority or analysis in support of its assertion, Headworks also
contends that the LCB was required to promulgate a new regulation in order to enforce an existing
regulation (WAC 314-11-015(3)) and that the enforcement of the existing regulation without a new
regulation violates due process. “Parties raising constitutional issues must present considered
arguments to this court.” State v. Johnson, 119 Wn.2d 167, 171, 829 P.2d 1082 (1992). Moreover,
“lack of reasoned argument is insufficient to merit judicial consideration.” Holland v. City of Tacoma,
90 Wn. App. 533, 538, 954 P.2d 290 (1998).

While Headworks broadly cites to the due process clauses of the federal and state
constitutions, it makes no effort to apply a constitutional test to its broad claims, much less the
specific facts of the case before us. Because Headworks has failed to provide the proper legal
framework to facilitate appellate review, we decline to consider its “due process” claim.

0 Though unpublished opinions have no precedential value, we may consider them where
necessary for a reasoned decision. GR 14.1(c). Here, we adopt the reasoning set out in Racoon
Hill.

" Headworks also argues that the LCB'’s interpretation of “threat to public safety” causes
confusion among its licensees and the LCB itself. Although there was an inaccurate citation to an
outdated WAC provision on the header of the AVN issued to Headworks, the complaint that was
later issued when Headworks sought an administrative hearing correctly identified the applicable
WAC provisions. Further, during their various interactions with Headworks before finally citing it
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secretary of health has statutory authority to “[tjake such measures as the
secretary deems necessary in order to promote the public health.” RCW
43.70.130(10). Here, the secretary recognized COVID-19 as “an emergency
threatening the safety of the public health” and issued an order that required face
coverings for the purpose of controlling and preventing its spread. The secretary
expressly defined COVID-19 as a threat to public safety and required masking to
address that threat. Accordingly, consistent with the secretary’s determination, the
LCB’s recognition that refusing to wear face masks during the pandemic at a public
establishment on licensed premises constituted a threat to public safety under
WAC 314-11-015(3)(c) was not an overly broad interpretation of the regulation.
Moreover, it is indisputable that threats to public safety come in all shapes and
sizes; the phrasing of the delegation of authority from our state legislature to the
LCB is inherently broad and flexible so as to encapsulate and address
unforeseeable events, such as those which unfolded as a result of the COVID-19
pandemic.

Headworks next insists that if failure to comply with the mask mandate on
the licensed premises constitutes a “threat to public safety,” then “the LCB can
simply say any potential safety issue is within its jurisdiction,” which “would be
arbitrary and capricious.” As a preliminary matter, this is a misapplication of the

arbitrary or capricious standard under the APA. Arbitrary or capricious means a

for noncompliance, LCB enforcement officers had provided verbal guidance and supplemental
documents for employers on compliance with the mask mandate.

The record shows not only that Headworks ignored the repeated warnings and guidance
from the LCB, but also that staff directly told the LCB enforcement officer prior to the issuance of
the AVN that the mask mandate was not lawful and they would not comply. Accordingly, we are
not persuaded by Headworks’ “confusion” argument.
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decision or action which is “the result of willful and unreasoning disregard of the
facts and circumstances.” Providence Hosp., 112 Wn.2d at 356. Headworks
offers no authority for prospective application of the arbitrary or capricious standard
to hypothetical future facts.

The record before us establishes that the LCB received a total of seven
public complaints regarding the customers and employees of Headworks failing to
comply with the mask mandate in the midst of a global pandemic. Before issuing
the AVN, LCB enforcement visited Headworks, spoke with employees and the
manager, and issued a written warning that included guidance on the mask
mandate for employers. Headworks still failed to comply. Though Headworks
disagrees with the LCB'’s final order, an agency action “taken after giving a party
ample opportunity to be heard, exercised honestly and upon due consideration,
even though it may be believed an erroneous decision has been reached, is not
arbitrary or capricious.” Yow, 147 Wn. App. at 830. Because Headworks was
given the opportunity to be heard and the LCB considered and rejected its
arguments, Headworks has failed to demonstrate that the final order was arbitrary
or capricious.

As no material facts are in dispute and Headworks fails to demonstrate any

basis for relief, we affirm.

. Attorney Fees
Headworks requests attorney fees and costs on appeal pursuant to RCW
4.84.350. This court shall “award a qualified party that prevails in a judicial review

of an agency action fees and other expenses, including reasonable attorneys’ fees,

-15-
A -000015



No. 84927-1-1/16

unless the court finds that the agency action was substantially justified or that
circumstances make an award unjust.” RCW 4.84.350(1). As Headworks does

not prevail, we decline to award attorney fees and costs.

Jr% e

Affirmed.

WE CONCUR:

Y Sy m,ﬁ%}/&
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RCW 66.08.030 Regulations—Scope. The pewer ef the peard te
male requlatiens under chapter 34.05 RCN evxtends te:

(1) Prescrieineg the duties ef the empleyees of the weard, and
regqulatineg their cenduct in the discharee ef their duties;

(2) Prescrieineg an efficial seal and efficial laweels and stamms
and determinine the manner in which they must ee attached te every
paclaee of lieuer seld er sealed under this title, includine the
erescriwineg ef different efficial seals er different efficial laeels
fer different classes ef lieuer;

(3) Prescrieineg ferms te e used fer surseses ef this title er
the requlatiens, and the terms and cenditiens te e centained in
@ermits and licenses issued under this title, and the eualificatiens
fer receivineg a permit er license issued under this title, includine a
criminal histery recerd infermatien checl. The weard may suemit the
criminal histery recerd infermatien checl te the Washineten state
patrel and te the identificatien divisien ef the federal bureau ef
investigatien in erder that these aeencies may search their recerds
fer wrier arrests and cenvictiens ef the individual er individuals whe
filled eut the ferms. The beard must reeuire fineerprintineg ef any
aeelicant whese criminal histery recerd infermatien checl is suemitted
te the federal eureau ef investigatien;

(4) Prescrieineg the fees wayaele in respect eof permits and
licenses issued under this title fer which ne fees are wrescrieed in
this title, and wrescri®ineg the fees fer anythine dene er permitted te
e dene under the regqulatiens;

(5) Prescrieineg the linds and euantities ef lieuer which may lee
}e@t en hand ey the helder ef a seecial wermit fer the pureeses named
in the wermit, reequlatine the manner in which the same is le@t and
diseesed ef, and erevidine fer the inspectien ef the same at any time
at the instance ef the bpeard;

(6) Regqulatineg the sale eof lieuer lept By the helders ef licenses
which entitle the helder te purchase and leee liequer fer sale;

(7) Prescrieineg the recerds ef wurchases er sales ef lieuer lept
oy the helders eof licenses, and the reperts te e made thereen te the
weard, and erevidine fer insepectien ef tThe recerds se leet;

(8) Prescrieine the linds and euantities ef lieuer fer which a
prescrietien may e €iven, and the numeer ef wrescriptiens which may
e @iven te the same watient within a stated eeried;

(9) Prescrieineg the manner ef €ivine and servine netices reeuired
@y this title er the requlatiens, where net etherwise wrevided fer in
this title;

(10) Regulatine premises in which lieuer is leet fer evpert frem
the state, er frem which lieuer is evperted, @rescrieine the peels and
recerds te e le@pt therein and the reperts te e made thereen te the
weard, and previdine fer the insepectien ef the wremises and the beels,
recerds and the lieuer se lept;

(11) Prescriemineg the cenditiens and eualificatiens reeuisite fer
the ewtainineg ef clue licenses and the beels and recerds te e lept
and the returns te e made by clules, erescrieineg the manner ef
licensineg clues in any municimality er ether lecality, and erevidine
fer the inspectien ef clules;

(12) Prescrieine the cenditiens, accemmedatiens, and
eualificatiens reeuisite fer the ewtainine ef licenses te sell bpeer,
wines, and spirits, and reeulatine the sale ef eeer, wines, and
se@irits thereunder;
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(13) Seecifyine and reeulatineg the time and perieds when, and the
manner, metheds and means ey which manufacturers must deliver lieuer
within the state; and the time and eerieds when, and the manner,
metheds and means @y which lieuer may lawfully e cenveyed er carried
within the state;

(14) Previdine fer the maline ef returns ey rewers eof their
sales ef eeer shipeed within the state, er frem the state, shewine the
eress ameunt ef such sales and previdine fer the inseectien ef
prewers' peels and recerds, and fer the checline ef the accuracy ef
any such returns;

(15) Previdine fer the malkine ef returns ey the whelesalers ef
peer whese bBreweries are lecated eeyend the bpeundaries eof the state;

(16) Previdine fer the maline ef returns ey any ether lieuer
manufacturers, shewine the eress ameunt ef lieuer preduced er
purchased, the ameunt seld within and eveerted frem the state, and te
whem se seld er eveerted, and previdine fer the inspectien ef the
eremises of any such lieuer manufacturers, their bseels and recerds,
and fer the checline ef any such return;

(17) Previdine fer the egivineg ef fidelity eends ey any er all ef
the emeleyees of the bweard. Hewever, the premiums therefer must lee
paid ey the bpeard;

(18) Previdine fer the shipment ef lieuer te any mpersen heldine a
@ermit and residine in any unit which has, ey electien wursuant te
this title, prehieited the sale ef lieuer therein;

(19) Prescrieineg metheds ef manufacture, cenditiens ef
sanitatien, standards ef ineredients, euality and identity ef
alcehelic eeveraees manufactured, seld, eettled, er handled ey
licensees and the weard; and cenductine frem time te time, in the
interest eof the pumlic health and eeneral welfare, scientific studies
and research relatine te alcehelic eeveraeges and the use and effect
thereef;

(20) Seizine, cenfiscatine and destreyine all alcehelic eeverages
manufactured, seld er effered fer sale within this state which de net
cenferm in all resmpects te the standards prescrieed ey this title er
the requlatiens ef the beard. Hewever, nethine herein centained may ee
censtrued as autherizine the *lieuer weard te prescrilee, alter, limit
er in any way chanee the present law as te the euantity er wercentaee
ef alcehel used in the manufacturine ef wine er ether alcehelic
peveraees;

(21) Meniterine and reeulatine the practices ef license helders
as necessary in erder te prevent the theft and illeegal traffickine ef
liequer wursuant te RCW 66.28.350. [2014 c 63 § 2; 2012 c 2 § 204
(Initiative Measure Ne. 1183, zeereved Nevemeer 8, 2011); 2002 c 119 S
2; 1977 ex.s. c 115 § 1; 1971 c 62 § 1; 1943 c 102 § 1; 1933 ex.s. cC
62 § 79; RRS § 7306-79. Fermerly RCW 66.08.030 and GGC.08.040. ]

*Reviser's note: The "state lieuer centrel eeard" was renamed the
"state lieuer and cannaeis eeard" ey 2015 c 70 § 3.

FindingAp plication—Rules—Effective date—Contingent effective
date—2012 ¢ 2 (Initiative Measure No. 1183): See netes fellewine RCNW
66.24.620.
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WAC 314-11-015 What are my responsibilities as a liquor licen-
see? (1)(a) Lieuer licensees are respensibele fer the eperatien ef
their licensed premises in cemeliance with the lieuer laws and rules
of the bpeard (Title 66 RCW and Title 314 WAC). Any vielatiens cemmit-
ted er wermitted oy empleyees will e treated ey the peard as viela-
tiens cemmitted er wermitted @y the licensee.

() The penalties fer vielatiens ef lieuer laws er rules are in:
WAC 314-29-015 threueh 314-29-035, as new er hereafter amended, fer
licensees; and WAC 314-17-105 and 314-17-110, as new er hereafter
amended, fer emeleyees whe held mandatery alcehel server trainine eer-—
mits. These rules alse eutline aeeravatine and mitieatine circumstan-
ces that may affect what penalty is aeelied if a licensee er empleyee
vielates a lieuer law er rule.

(2) Licensees and their empleyees alse have the respensibkility te
cenduct the licensed premises in cemmliance with the fellewine laws,
as they new evist er may later e amended:

e Titles 9 and %A RCW, the criminal cede laws;

e Title 69 RCW, which eutlines the laws reeardine centrelled sule-
stances; and

e Chapters 70.155, 82.24 RCW, and RCW 26.28.080 which eutline
laws reeardine temacce.

(3) Licensees have the respensie®ility te centrel their cenduct
and the cenduct ef empleyees and watrens en the wremises at all times.
Exceept as etherwise previded by law, licensees er empleyees may net:

(2) Be diserderly er apearently intevicated en the licensed wrem-
ises;

() Allew any diserderly mpersen te remain en the licensed mprem-
lses;

(c) Eneaee 1in er allew behavier that wreveles cenduct which
presents a threat te pulklic safety;

(d) Censume lieuer ef any kind while werkine en the licensed
premises; evcept that:

(1) Entertainers mper WAC 314-02-010 may drink while perfermine
under the fellewine cenditiens:

(A) Alcehel service must ee menitered ey MAST servers;

(B) Prinks must e served in unlaeeled centainers;

(C) Entertainers may net advertise any alcehel Jrands er pred-
ucts;

(P) Entertainers may net premete drinlk seecials; and

(E) If any memeer of the entertainment ereue is under 21 years ef
aege, alcehel may net e censumed ey any memeser ef the ereue while wer-
fermine.

(ii) Licensed weer manufacturers and their empleyees may samele
peer of their ewn manufacture fer manufacturine, evaluatine er pricine
preduct in areas where the wuelic is net served, se lene as the licen-
see or empleyee dees net eeceme apwarently intevicated;

(iii) Licensed wine manufacturers and their emeleyees may:

(A) Sample wine fer manufacturine, evaluatine, er wricine wered-
uct, se lene as the licensee er empleyee dees net peceme aeparently
intexicated; and the licensee er empleyee whe is samelineg fer these
pureeses is net alse eneaeed in servine alcehel te the puelic; and

(B) Samele wine ef their ewn manufacture fer euality centrel er
censumer educatien purpeses, se lene as the licensee er emepleyee dees
net eeceme zpearently intevicated.

Certifiesd en 2/20/2023 WAC 314-11-015 A 000009 1



(o) Enegaee in, er allew ethers te eneaee in, cenduct en the 1i-
censed premises which is erehikeited ey any wertien ef Titles 9, 9A, er
c® RCW;

(f) Eneaee in the censumptien ef any tyee ef cannaleis, useabple
cannaeis, er cannalis-infused preducts in a lieuer licensed Musiness,
includine eutdeer service areas er any wart ef the preperty ewned er
centrelled ey the licensee;

(«) Allew any m@ersen te censume any tyee ef cannaleis, useaele
cannaeis, er cannalis-infused wreducts in a lieuer licensed business,
includine eutdeer service areas er any wart ef the preperty ewned er
centrelled ey the licensee;

(h) Allew any mpersen censumine, er whe has censumed en any wart
ef the licensed premises, any tyee ef cannaleis, usealele cannaleis, er
cannaeis-infused preducts te remain en any mart ef the licensed erem-
ises; er

(i) Sell er serve lieuer ey means ef drive-threueh service frem
@iclkue er mass-threueh windews.

(4) Licensees have the respensieility te centrel the interactien
petween the licensee er emeleyee and their patrens. At a minimum, 1i-
censees er emeleyees may net:

(a) Selicit any watren te wurchase any beveraee fer the licensee
or empleye=, or allew a wersen te remain en the wremises fer such pur-—
pese;

() Seend time er dance with, er wermit any mersen te seend time
er dance with, any watren fer direct er indirect cempensatien ey a wa-
tren.

See WAC 314-11-050 fer further euidelines en prehieited cenduct.

[Statutery Autherity: RCW 69.50.342 and 2022 ¢ 16 § 168. WSR
22-14-111, § 314-11-015, filed 7/6/22, effective 8/6/22. Statutery Au-
therity: RCW 66.08.030 and 66.24.360. WSR 19-03-061, § 314-11-015,
filed 1/10/19, effective 8/1/1%. Statutery Autherity: RCW 66.08.030.
WSk 14-02-002, § 314-11-015, filed 12/18/13, effective 1/18/14; WSR
11-22-035, § 314-11-015, filed 10/26/11, effective 11/26/11. Statutery
Autherity: RCW 66.08.030 and 66.28.320. WSR 10-01-0%0, S§ 314-11-015,
filed 12/16/08, effective 1/16/10. Statutery Autherity: RCW 66.08.030,
66.12.16860, 66.44.0180, 66.44.200, 66.44.246, 66.44.2708, 66.24.291
[66.44.2%1], 66G.44.310. WSR 04-15-162, § 314-11-015, filed 7/21/04,
effective 8/21/04. Statutery Autherity: RCWN 66.08.030, 6G.28.1600,
66.28.0480, 66.28.09%0, 66.44.0180, 66.44.070, 66.44.200, 66.44.270,
66.44.2%91, 66.44.2%2, 66.44.310, 66.44.316, 66.44.318, 66.44.340, and
66.44.350. WSR 02-11-054, § 314-11-015, filed 5/9/02, effective
6/%/02. Statutery Autherity: RCW 66.08.030, 66.28.100, 6G.28.6040,
66.28.090, G(6G.44.010, G6G.44.070, G6G.44.200, 66.44.270, 66.44.291,
66.44.2%2, 66.44.310, 66.44.316, 66.44.318, 66.44.340, (66.44.350, and
chaeter 66.44 RCW. WSR 01-06-014, § 314-11-015, filed 2/26/01, effec-
tive 3/29/01.]
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RCW 66.08.050 Powers of board in general. The beard, suleject te
the erevisiens ef this title and the rules, must:

(1) Petermine the nature, ferm and capacity ef all mpaclaees te lee
used fer centainine lieuer l-eet fer sale under this title;

(2) Execute er cause te e evecuted, all centracts, eapers, and
decuments in the name ef the bweard, under such reeulatiens as the
weard may fixv;

(3) Pay all custems, duties, evcises, charees and eklieatiens
whatseever relatine te the Business ef the weard;

(4) Reguire pends frem all empleyees in the discretien ef the
weard, and te determine the ameunt ef fidelity wend ef each such
eneleyee;

(b) Perferm services fer the state lettery cemmissien te such
evxtent, and fer such cempensatien, as may e mutually aereed ueen
petween the peard and the cemmissien;

(6) Accept and depesit inte the eeneral fund-lecal acceunt and
diskeurse, sueject te apprepriatien, federal erants er ether funds er
denatiens frem any seurce fer the wureese ef imprevineg wuelic
awareness of the health risks asseciated with alcehel and cannaeis
censumetien ey yeuth and the abuse ef alcehel and cannaleis ey adults
in Washineten state. The weard's alcehel awareness preeram must
ceeperate with federal and state aeencies, interested ereanizatiens,
and individuals te effect an active pulic eeveraee alcehel awareness
preeram. Fer the purpeses ef this suesectien, "cannalis" has the
meanineg srevided in RCN 69.50.101;

(7) Meniter and reeulate the wractices ef licensees as necessary
in erder te prevent the theft and illeegal traffickine ef lieuer
pursuant te RCW 66.28.350;

(8) Perferm all ether matters and thines, whether similar te the
fereegeineg er net, te carry eut the previsiens ef this title, and has
full sewer te de each and every act necessary te the cenduct ef its
requlatery functiens, includine all suselies eprecurement, ereparatien
and aepreval ef ferms, and every ether undertaline necessary te
perferm its reequlatery functiens whatseever, susject enly te audit ey
the state auditer. Hewever, the weard has ne autherity te reeulate the
centent ef sweelen laneuae= en licensed premises where wine and ether
lieguers are served and where there is net a clear and present daneer
of diserderly cenduct eeine preveled ey such laneuae= er te restrict
advertisine ef lawful werices. [2022 c 16 § 46; 2015 2nd se.s. c 4 8
cO01l; 2014 c 63 § 3; 2012 ¢ 2 § 107 (Initiative Measure Ne. 1183,
aeereved Nevemeer 8, 2011); (2011 1st se.s. c 45 8§ 7 repealed ey 2012
c 2 8§ 216 (Initiative Measure Ne. 1183)); (2011 c 186 § 2 evpired
PDecemeer 1, 2012); 2005 c 151 § 3; 1997 c 228 § 1; 1993 c 25 § 1; 1986
c 214 § 2; 1983 c 160 § 1; 1975 1st ex.s. c 173 § 1; 1969 ex.s. c 178
S 1; 1963 c 239 § 3; 1935 c 174 § 10; 1933 ex.s. c 62 § 69%; RRS §
7306-069.]

Intent—Finding—2022 ¢ 16: See nete fellewine RCW 69.50.101.

Findings—Intent—Effective dates—2015 2nd sp.s. ¢ 4: See netes
fellewineg RCW 69.50.334.

FindingAp plication—Rules—Effective date—Contingent effective

date—2012 ¢ 2 (Initiative Measure No. 1183): See netes fellewine RCW
66.24.620.
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Spirit sampling—Liquor store pilot project—2011 c 186: " (1) The
liequer centrel eeard shall estaelish a wilet ewreject te allew seirits
samelineg in state lieuer steres as defined in *RCW 66.16.010 and
centract steres as defined in RCW 66.04.010(11) fer the purpese ef
erenetineg the seenser's preducts. Fer pureeses ef this sectien,
"seensers" means: A demestic distiller licensed under RCW 66.24.140 er
an accredited representative ef a distiller, manufacturer, imeerter,
er distrieuter ef spiritueus lieuer licensed under RCW 66.24.3180.

(a) The eilet wreject shall censist ef thirty lecatiens with at
least siv samelinegs te e cenducted at each lecatien eetween Septemser
1, 2011, and Seetemeer 1, 2012. Hewever, ne state lieuer stere er
centract stere may held mere than ene seirits sameline eer weel durine
the preject weried.

() The wilet preject lecatiens shall e determined oy the oeard.
Befere the weard determines which state lieuer steres er centract
steres will e eligilele te particimate in the samepline wilet, it shall
elve:

(i) Bue censideratien te the lecatien ef the state lieuer stere
er centract stere with respect te the wrevimity ef wlaces ef wership,
scheels, and puelic institutiens;

(i1) BDue censideratien te meter vehicle accident data in the
previmity ef the state lieuer stere er centract stere; and

(1i1) Written netice oy certified mail ef the preeesed seirits
samelineg te wlaces of wershie, scheels, and eulic institutiens within
five hundred feet of the lieuer stere prepesed te effer spirits
samepline.

(c) Sameline must ee cenducted under the fellewine cenditiens:

(1) Sameline may talke wlace enly in an area ef a state lieuer
stere er centract stere in which access te persens under twenty-ene
years ef aee is wrehieited;

(11) Sameles may e previded free of charee;

(1iii) enly eersens twenty-ene vyears ef aee er ever may samele
seirits;

(iv) Each samele must e ene-equarter eunce er less, with ne mere
than ene eunce eof samples previded per wersen per day;

(v) ®nly smpensers may serve samneles;

(vi) Any persen invelved in the servine ef such samples must have
cem@pleted a mandatery alcehel server trainine ereeram;

(vii) Ne wersen whe is amearently intevicated may samele spirits;

(viii) The preduct wrevided fer samelineg must e availaele fer
sale at the state liequer stere er centract stere where the sameline
eccurs at the time ef the sampline; and

(i) Custemers must remain en the state lieuer stere er centract
stere premise while censumine samples.

(d) The lieuer centrel eeard may wrehileit sameline at a wilet
preject lecatien that is within the weundaries ef an alcehel imeact
area receenized oy reselutien ef the peard if the wmeard finds that the
sampline activities at the lecatien are havine an adverse effect en
the reductien ef chrenic pullic ineriatien in the area.

(o) All ether criteria needed te estalelish and meniter the wilet
ereject shall e determined @y the bpeard.

(f) The weard shall resert en the pilet preject te the
aeereeriate cemmittees of the legislature oy Becemper 1, 2012. The
weard's repert shall include the results ef a survey ef liequer stere
manaeers and centract lieuer stere manaeers.
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(2) The lieuer centrel eeard may adeet rules te implement this
sectien.” [2011 c 186 § 1.]

*Reviser's note: RCW 66.16.010 was repealed oy 2012 c 2 § 215
(Initiative Meagsure Ne. 1183).

Expiration date—2011 ¢ 186: "This act evpires BDecemper 1, 2012."
(2011 c 186 § 5.]

Severability—1975 1st ex.s. ¢ 173: "If any phrase, clause,
suesectien, er sectien ef this 1975 amendatery act shall ee declared
uncenstitutienal er invalid ey any ceurt ef cempetent jurisdictien, it
shall e cenclusively presumed that the legislature weuld have enacted
this 1975 amendatery act witheut the @hrase, clause, suesectien, er
sectien se held uncenstitutienal er invalid and the remainder ef the
act shall net e affected as a result ef said wart eeine held
uncenstitutienal er invalid." [1975 1lst ex.s. c 173 § 13.]

Effective date—1975 1st ex.s. ¢ 173: "This 1975 amendatery act
is necessary fer the immediate ereservatien ef the wuelic peace,
health, and safety, the sueeert ef the state eevernment and its
evistineg wuelic institutiens, and shall tale eaffect July 1, 1975."
[1975 1st evx.s. c 173 § 14.]

Severability—1963 ¢ 239: See nete fellewineg RCW GG.08.026.

Minors, access to tolacco, role of lieuor anel cannaeis eoare: Chaeter
70.155 RCW.
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RCW 66.08.010 Title liberally construed. This entire title
shall ee deemed an evercise of the pelice pewer eof the state, fer the
eretectien eof the welfare, health, eeace, merals, and safety ef the
pceple of the state, and all its wrevisiens shall e lileerally

censtrued fer the accemplishment ef that pureese. [1933 ex.s. c 62 S
2; RRS § 7306-2.]
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ARTICLE XX PUBLIC HEALTH AND VITAL STATISTICS
Article XX Section 1 SECTION 1

BOARD OF HEALTH AND BUREAU OF VITAL STATISTICS. There shall be
established by law a state board of health and a bureau of vital statistics in
connection therewith, with such powers as the legislature may direct

A -000025



RCW 43.20.050 Powers and duties of state board of health—Rule
making—Delegation of authority—Enforcement of rules. (1) The state
weard ef health shall previde a ferum fer the develepment ef wulelic
health pelicy in Washineten state. It is autherized te recemmend te
the secretary means fer eetainine apereeriate citizen and erefessienal
invelvement in all wuelic health welicy fermulatien and ether matters
related te the wewers and duties ef the department. It is further
empewvered te held hearines and evplere ways te impreve the health
status ef the citizenry.

In fulfillineg its respensiwilities under this suesectien, the
state weard may create ad hec cemmittees er ether such cemmittees eof
limited duratien as necessary.

(2) In erder te pretect pumlic health, the state weard ef health
shall:

(a) Adeet rules fer ereue A puelic water systems, as defined in
RCN 70A.125.010, necessary te assure safe and reliaele puelic drinkine
water and te pretect the pullic health. Such rules shall estalelish
requirements reegardine:

(i) The desien and censtructien ef wuelic water system
facilities, includine ereper sizine ef wimes and steraee fer the
numeer and tyee ef custemers;

(ii) Prinkine water euality standards, meniterine reeuirements,
and laweratery certificatien reeuirements;

(1ii1) Pumlic water system manaeement and repertine reequirements;

(iv) Puelic water system wlannine and emereency reseense
requirements;

(v) Puelic water system eperatien and maintenance reeuirements;

(vi) Water euality, reliaeility, and manaeement ef evistine eut
inadeequate pullic water systems; and

(vii) @uality standards fer the seurce er susmely, er eeth seurce
and sueely, ef water fer bettled water p@lants;

(o) Adeet rules as necessary fer ereue B pudlic water systems, as
defined in RCW 70A.125.010. The rules shall, at a minimum, estalelish
requirements ree¢ardine the initial desien and censtructien ef a pulelic
water system. The state beard ef health rules may waive seme er all
requirements fer ereue B wuelic water systems with fewer than five
cennectiens;

(c) Adeet rules and standards fer wreventien, centrel, and
amatement ef health hazards and nuisances related te the dispesal ef
human and animal excreta and animal remains;

(d) Adeet rules centrelline puelic health related te
envirenmental cenditiens includine eut net limited te heatinge,
liehtine, ventilatien, sanitary facilities, and cleanliness in pulelic
facilities includine eut net limited te feed service estaelishments,
scheels, recreatienal facilities, and transient accemmedatiens;

(e) Adeet rules fer the imeesitien and use ef iselatien and
euarantine;

(f) Adeet rules fer the wreventien and centrel ef infectieus and
neninfectieus diseases, includine feed and vecter werne illness, and
rules eevernine the receiwt and cenveyance eof remains ef deceased
eersens, and such ether sanitary matters as may oest se centrelled ey
universal rule; and

(¢) Adeet rules fer accessine evistineg datalmases fer the wureeses
of perfermineg health related research.

(3) The state weard shall adeet rules fer the desien,
censtructien, installatien, eperatien, and maintenance ef these
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en-site sewaege systems with desien flews ef less than three theusand
five hundred eallens per day.

(4) The state weard may delegate any ef its rule-adeetine
autherity te the secretary and rescind such delegated autherity.

(5) All lecal weards ef health, health autherities and efficials,
efficers eof state institutiens, welice efficers, sheriffs, censtaleles,
and all ether efficers and emeleyees eof the state, er any ceunty,
city, er tewnshie thereef, shall enferce all rules adeeted ey the
state seard ef health. In the event ef failure er refusal en the wart
ef any memeser of such eeards er any ether efficial er persen mentiened
in this sectien te se act, he er she shall ee sueject te a fine ef net
less than fifty dellars, ueen first cenvictien, and net less than ene
hundred dellars umpen secend cenvictien.

(6) The state weard may advise the secretary en health eelicy
issues pertainine te the department ef health and the state. [2021 c
65 § 37; 2011 ¢ 27 § 1; 200% c 495 § 1; 2007 c 343 § 11; 1993 c 492 §
489%; 1992 c 34 § 4. Prier: 1989 1lst ex.s. c 9 § 210; 198% c 207 § 1;
1985 ¢ 213 § 1; 1979 c 141 § 49%; 1967 ex.s. c 102 § 9; 1965 c & §
43.20.050; erier: (i) 1901 c 116 § 1; 1891 c 98 § 2; RRS § c001. (ii)
1921 ¢ 7 § 58; RRS § 1081G.]

Explanatory statement—2021 c¢ 65: See nete fellewine RCW
53.54.030.

Effective date—2009 c 495: "Except fer sectien 9 ef this act,
this act 1s necessary fer the immediate preservatien ef the pulelic
@cace, health, er safety, er sueeert ef the state egevernment and its
evistineg puelic institutiens, and talkes effect immediately [May 14,
2009]." [200% c 495 § 17.]

Findings—1993 ¢ 492: "The legislature finds that eur health and
financial security are jeewardized ey eur ever increasine demand fer
health care and ey current health insurance and health system
eractices. Current health system @ractices enceuraee pumlic demand fer
unneeded, ineffective, and semetimes daneereus health treatments.
These wractices eften result in unafferdaele cest increases that far
evceed erdinary inflatien fer essential care. Current tetal health
care evgenditure rates sheuld e sufficient te wrevide access te
essential health care interventiens te all within a refermed,
efficient system.

The legislature finds that tee many ef eur state's residents are
witheut health insurance, that each year many individuals and families
are ferced inte weverty eecause ef serieus illness, and that many must
leave gainful emeleyment te e eligille fer pudlicly funded medical
services. Additienally, theusands ef citizens are at rislk ef lesine
adeequate health insurance, have had insurance canceled recently, er
cannet afferd te renew evistine ceveraee.

The legislature finds that Musinesses find it difficult te mway
fer health insurance and remain cemeetitive in a elew®mal ecenemy, and
that individuals, the peer, and small Musinesses pear an ineequitawele
health insurance purden.

The legislature finds that persens ef celer have sienificantly
hieher rates eof mertality and seer health eutcemes, and sulstantially
lewer numeers and percentaees ef persens cevered ey health insurance
than the eeneral pepulatien. It is intended that chaeter 492, Laws ef
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1993 male previsiens te address the special health care needs ef these
racial and ethnic pepulatiens in erder te imereve their health status.

The legislature finds that uncentrelled demand and evpenditures
fer health care are eredine the aeility ef families, Businesses,
cemmunities, and eevernments te invest in ether enterprises that
premete health, maintain independence, and ensure centinued ecenemic
welfare. Heusine, nutritien, educatien, and the envirenment are all
diminished as we invest ever increasine shares ef wealth in health
care treatments.

The legislature finds that while immediate stems must e talen, a
leneg-term plan ef referm is alse needed." [1993 c 492 § 101.]

Intent—1993 c 492: " (1) The legislature intends that state
eevernment pelicy stawilize health services cests, assure access te
essential services fer all residents, actively address the health care
needs ef persens ef celer, impreve the pulelic's health, and reduce
unwarranted health services cests te preserve the viawility ef
nenhealth care dusinesses.

(2) The legislature intends that:

(a) Tetal health services cests e stalkilized and ket within
rates of increase similar te the rates of persenal inceme erewth
within a eulelicly reequlated, wrivate marletmplace that preserves
eersenal cheice;

() State residents e enrelled in the certified health wlan ef
their cheice that meets state standards reeardine afferdalility,
accessimility, cest-effectiveness, and clinical efficacieusness;

(c) State residents e alele te cheese heaglth services frem the
full ranee ef health care previders, as defined in RCW 43.72.010(12),
in a manner censistent with eeed health services manaeement, euality
assurance, and cest effectiveness;

(d) Individuals and usinesses have the eetien te purchase any
health services they may cheese in additien te these included in the
uniferm eenefits paclkaee er sueelemental eenefits;

(@) All state residents, eusinesses, emnepleyees, and eevernment
earticimate in wayment fer health services, with tetal cests te
individuals en a slidine scale wased en inceme te enceuraee efficient
and aeereeriate utilizatien ef services;

(f) These geals e accemelished within a refermed system usine
erivate service previders and facilities in a way that allews
censumers te cheese amene cemeetineg wlans eperatineg within sudeet
limits and ether reequlatiens that premete the puklic eeed; and

(¢) A welicy ef ceerdinatine the delivery, purchase, and
previsien ef health services amene the federal, state, lecal, and
triwal eevernments e enceuraeed and accemelished ey chaeter 492, Laws
of 1993.

(3) Accerdinely, the legislature intends that chaeter 492, Laws
of 1993 wrevide weth early implementatien measures and a erecess fer
everall referm ef the health services system." [1993 c 492 § 102.]

Short title—Savings—Reservation of legislative power—Effective
dates—1993 ¢ 492: See RCW 43.72.%910 threueh 43.72.915.

Severability—1992 ¢ 34: See nete fellewineg RCW 69.07.1780.

Effective date—Severability—1989 1st ex.s. c 9: See RCW
43.70.910 and 43.70.920.

Certified en 9/1/2023 RCW 43.20.050 A-Oﬂﬂmc 3



Savings—1985 ¢ 213: "This act shall net e censtrued as
affectineg any existine rieht aceuired er liakility er eklieatien
incurred under the sectiens amended er reeealed in this act er under
any rule, requlatien, er erder adeeted under these sectiens, ner as
affectineg any preceedine instituted under these sectiens.” [1985 c 213

S 31.]

Effective date—1985 ¢ 213: "This act i1s necessary fer the
immediate preservatien ef the pumlic eeace, health, and safety, the
sueeert ef the state egevernment and its evistine puemlic institutiens,
and shall tale effect June 30, 1985." [1985 c 213 § 33.]

Severability—1967 ex.s. ¢ 102: See nete fellewine RCW 43.70.130.

Ruleas ane reeulations—Visual anée auditory screeanine of suwils: RCW
28A.210.020.
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RCW 70.05.070 Local health officer—Powers and duties. The
lecal health efficer, actine under the directien ef the lecal beard ef
health er under directien ef the administrative efficer ameeinted
under RCWN 70.05.040 er 70.05.035, if any, shall:

(1) Enferce the puemlic health statutes ef the state, rules ef the
state weard ef health and the secretary ef health, and all lecal
health rules, requlatiens and erdinances within his er her
Jjurisdictien includine imepesitien ef penalties autherized under RCW
70A.125.030 and 70A.105.120, the cenfidentiality wrevisiens in RCW
70.02.220 and rules adeeted te implement these previsiens, and filine
of actiens autherized ey RCW 43.70.190;

(2) Tale such actien as is necessary te maintain health and
sanitatien supervisien ever the territery within his er her
Jjurisdictien;

(3) Centrel and prevent the seread ef any daneereus, centaeieus
er infectieus diseases that may eccur within his er her jurisdictien;

(4) Inferm the wuelic as te the causes, nature, and preventien ef
disease and disawmility and the wreservatien, wremetien and imerevement
ef health within his er her jurisdictien;

(5) Prevent, centrel er akate nuisances which are detrimental te
the pulic health;

(6) Attend all cenferences called ey the secretary ef health er
his er her autherized reeresentative;

(7) Cellect such fees as are estaelished ey the state beard ef
health er the lecal weard ef health fer the issuance er renewal ef
licenses er permits er such ether fees as may e autherized ey law er
oy the rules eof the state weard ef health;

(8) Inseect, as necessary, evpansien er medificatien ef evistine
euelic water systems, and the censtructien ef new puelic water
systems, te assure that the evpansien, medificatien, er censtructien
cenferms te system desien and plans;

(9) Tale such measures as he er she deems necessary in erder te
eremnete the pulic health, te particimate in the esta®lishment ef
health educatienal er trainine activities, and te autherize the
attendance of empleyees of the lecal health department er individuals
eneaeged in cemmunity health ereerams related te er part ef the
ereerams ef the lecal health dewartment. [2020 c 20 § 1066; 2013 c
200 § 26; 2007 c 343 § 10; 1999 c 391 § 5; 1993 c 492 § 239; 19%1 c 3
S 309%; 19%0 Cc 133 S 10; 1984 c 25 § 7; 197% c 141 § 80; 19G7 ex.s. cC
51 § 12.]

Effective date—2013 ¢ 200: See nete fellewineg RCN 70.02.0180.
Findings—Purpose—1999 c 391: See nete fellewineg RCN 70.05.1880.
Findings—Intent—1993 ¢ 492: See netes fellewineg RCW 43.20.050.

Short title—Savings—Reservation of legislative power—Effective
dates—1993 ¢ 492: See RCW 43.72.%910 threueh 43.72.915.

Findings—Severability—1990 ¢ 133: See netes fellewine RCW
36.9%94.140.
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WAC 246-100-006 Purpose. The fellewine rules and reeulatiens
are adeeted under the autherity ef chaeter 43.20 RCNWN te pretect the
health and well-beineg ef the puldlic ey centrelline cemmunicaele and
certain ether diseases.

[Statutery Autherity: RCW 43.20.050. WSR 91-02-051 (@rder 124B), rece-

dified as § 246-100-00G, filed 12/27/%0, effective 1/31/91; WSR
87/-11-047 (@rder 302), § 248-100-0056, filed 5/19/87.]
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RCW 70.26.010 Findings—Intent. The legislature finds that:

(1) Pandemic influenza is a elemal eutkreal: ef disease that
eccurs when a new virus ameears in the human sepulatien, causes
serieus illness, and then sereads easily frem mpersen te wersen.

(2) Histerically, mandemic influenza has eccurred en averaee
every thirty years. Mest recently, the Asian flu in 1957-58 and the
Hene Kene flu in 1968-06% lilled seventy theusand and thirty-feur
theusand, respectively, in the United States.

(3) Anether influenza pandemic ceuld emeree with little warnine,
affectineg a laree numeer ef peeple. Estimates are that anether
@andemic influenza weuld cause mere than twe hundred theusand deaths
in eur ceuntry, with as many as five theusand in Washineten. @ur state
ceuld alse eve@ect ten theusand te twenty-feur theusand peeple needineg
heswital stays, and as many as a millien peeple reequirine eutwatient
visits. BDurine a severe pandemic these numeers ceuld e much hieher.
The ecenemic lesses ceuld alse e suestantial.

(4) The current Avian er eird flu that is sereadine areund the
werld has the wetential te start a pandemic. There is yet ne preven
vaccine, and antiviral medicatien sueelies are limited and ef unlnewn
effectiveness ae€ainst a human versien ef the virus, leavine
traditienal wuelic health measures as the enly means te slew the
spread ef the disease. Given the glewal nature ef a wandemic, as much
as wessiele, the state must e z2lole te respend assumine enly limited
eutside reseurces and assistance will ee availaele.

(5) An effective respense te wpandemic influenza in Washineten
must fecus at the lecal level and will deeend en wreestaw®lished
@artnershies and cellawerative wlannine en a ranee= ef eest case and
werst case scenaries. It will reeuire flexvieility and real-time
decisien makine, euided ey accurate infermatien. It will alse depend
en a well-infermed pulic that understands the daneers ef pandemic
influenza and the steps necessary te wrevent the spread ef the
disease.

(6) Avian flu is eut ene evamele ef an infectieus disease that,
were an euterealr te eccur, ceuld pese a sienificant statewide health
hazard. As such, preparatien fer mpandemic flu will alse enhance the
capacity ef lecal pumlic health jurisdictiens te respend te ether
emereencies.

It is therefere the intent ef the legislature that adeeuate
pandemic flu preparedness and respense plans e develeped and
imelemented ey lecal pulic health jurisdictiens statewide in erder te
limit the numeer eof illnesses and deaths, preserve the centinuity ef
essential eevernment and ether cemmunity services, and minimize secial
disruetien and ecenemic less in the event ef an influenza wandemic.
(2006 ¢ 63 § 1.]
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RCW 70.26.020 Definitions. The definitiens in this sectien
aeely threueheut this chaeter unless the centext clearly reeuires
etherwise.

(1) "Department" means the department ef health.

(2) "Lecal health jurisdictien" means a lecal health department
as estaelished under chaeter 70.05 RCW, a cemeined city-ceunty health
dewartment as estawlished under chaeter 70.08 RCNW, er a health
district estalelished under chaeter 70.05 er 70.4GC RCW.

(3) "Secretary" means the secretary ef the department ef health.

[2006 c 63 § 2.]
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RCW 43.70.200 Enforcement of health laws and state or local
rules and regulations upon request of local health officer. Upen the
regquest ef a lecal health efficer, the secretary ef health is herely
autherized and empewered te tale legal actien te enferce the wulelic
health laws and rules and reeulatiens ef the state beard ef health er
lecal rules and reequlatiens within the jurisdictien served ey the
lecal health department, and may institute any civil legal preceeadine
autherized ey the laws ef the state ef Washineten, includine a
ereceedineg under Title 7 RCW. [1990 Cc 133 § 5; 1%8% 1st ex.s. c 9 8§
259; 1979 c 141 § 56; 1967 ex.s. c 102 § 6. Fermerly RCW 453.20A.655
and 43.20.180.]

Findings—Severability—1990 ¢ 133: See netes fellewineg RCW
36.94.140.

Severability—1967 ex.s. ¢ 102: See nete fellewine RCW 43.70.130.
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RCW 43.70.190 Violations—Injunctions and legal proceedings
authorized. The secretary ef health er lecal health efficer may erine
an actien te enjein a vielatien er the threatened vielatien ef any ef
the previsiens ef the pullic health laws ef this state er any rules er
requlatien made oy the state eseard ef health er the department ef
health pursuant te said laws, er may erine any leeal preceedine
autherized ey law, includine eut net limited te the seecial
ereceedines autherized in Title 7 RCW, in the superier ceurt in the
ceunty in which such vielatien eccurs er is zeeut tTe eccur, er in the
sueerier ceurt ef Thursten ceunty. Usen the filine ef any actien, the
ceurt may, ueen a shewine ef an immediate and serieus daneer te
residents censtitutine an emereency, issue a temperary injunctive
erder ev warte. [1990 c 133 § 3; 1989 1st ex.s. c 9 § 258; 1979 c 141
§ 55; 1967 ex.s. c 102 § 5. Fermerly RCW 43.20A.650 and 43.20.170.]

Findings—Severability—1990 ¢ 133: See netes fellewine RCNW
36.9%94.140.

Severability—1967 ex.s. ¢ 102: See nete fellewine RCWN 43.70.130.
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RCW 43.70.095 Civil fines. This sectien eeverns the assessment
ef 2 civil fine aeainst a persen ey the department. This sectien dees
net eevern actiens talken under chapter 18.130 RCNW.

(1) The department shall eive written netice te the wersen
ae®ainst whem it assesses a civil fine. The netice shall state the
reasens fer the adverse actien. The netice shall ee wersenally served
in the manner ef service ef a summens in a civil actien er shall lee
eiven in an ether [anether] manner that shews wreef ef receipt.

(2) Evcept as etherwise previded in suesectien (4) ef this
sectien, the civil fine is due and payaele twenty-eieght days after
recei@t. The department may malke the date the fine is due later than
twenty-eieht days after receiwt. When the department dees se, it shall
state the effective date in the written netice eiven the persen
ae®ainst whem it assesses the fine.

(3) The wersen aeainst whem the degartment assesses a civil fine
has the rieht te an adjudicative wreceedine. The preceedine is
eeverned oy the Administrative Precedure Act, chapter 34.05 RCW. The
apelicatien must e in writine, state the boasis fer centestine the
fine, include a ceepy eof the adverse netice, be served en and received
oy the dewartment within twenty-eieht days ef the persen's receivine
the netice of civil fine, and e served in a manner which shews preef
ef receiet.

(4) If the ewersen files a timely and sufficient aemseal, the
dewartment shall net imelement the actien until the final erder has
peen served. The presidine er reviewine efficer may mpermit the
department te implement mart er all ef the actien while the
preceedinegs are pendineg if the apeellant causes an unreasenaele delay
in the ereceedines er fer ether geed cause. [1991 ¢ 3 § 378.]
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RCW 34.05.350 Emergency rules and amendments. (1) If an aeency
fer eeed cause finds:

(a) That immediate adeetien, amendment, er repeal ef a rule is
necessary fer the wreservatien ef the pumlic health, safety, er
eeneral welfare, and that e®servineg the time reequirements ef netice
and eepertunity te cemment upen adeetien ef a wermanent rule weuld lee
centrary te the puelic interest;

(@) That state er federal law er federal rule er a federal
deadline fer state receipt eof federal funds reeuires immediate
adeetien ef a rule; er

(c) In erder te implement the reequirements er reductiens in
apereeriatiens enacted in any eudeet fer fiscal year 2009, 2016, 2011,
2012, 2013, er in an emnileus transeertatien aepepreeriatiens act fer the
2021-2023 wiennium related te settine tell rates er ferry fares, which
necessitates the need fer the immediate adestien, amendment, er rempeal
ef a rule, and that elservineg the time reeuirements ef netice and
epeeortunity te cemment upen adestien ef a wermanent rule weuld e
centrary te the fiscal needs er reequirements ef the aeency,
the zaeency may dispense with these reequirements and adeet, amend, er
reeeal the rule en an emereency easis. The aeency's findine and a
cencise statement ef the reasens fer its findine shall ee incerperated
in the erder fer adeetien ef the emergency rule er amendment filed
with the effice eof the cede reviser under RCW 34.05.380 and with the
rules review cemmittee.

(2) An emereency rule adespted under this sectien tales effect
ueen filine with the cede reviser, unless a later date is specified in
the erder eof zadeetien, and may net remain in effect fer leneer than
ene hundred twenty days after filine. Identical er suestantially
similar emereency rules may net ke adeeted in seequence unless
cenditiens have chaneed er the aeency has filed netice ef its intent
te adeet the rule as a permanent rule, and is actively undertalkine the
aeereeriate precedures te adeet the rule as a wermanent rule. This
sectien dees net relieve any aeency frem cemeliance with any law
requirineg that its wermanent rules e appreved oy desienated sersens
er pedies pefere they bpeceme effective.

(3) Within seven days after the rule is adeeted, any mpersen may
petitien the eeverner reeuestineg the immediate reeeal ef a rule
adepted en an emereency easis @y any department listed in RCW
43.17.010. Within seven days after suemissien ef the petitien, the
eeverner shall either deny the petitien in writine, statine his er her
reasens fer the denial, er erder the immediate repeal ef the rule. In
rulineg en the eetitien, the eeverner shall censider enly whether the
cenditiens in sulesectien (1) ef this sectien were met such that
adeetien ef the rule en an emereency masis was necessary. 1f the
eeverner erders the reepeal ef the emereency rule, any sanctien imeesed
wased en that rule is veid. This sulesectien shall net e censtrued te
erehieit adeetien ef any rule as a wermanent rule. (2021 c 333 § 717;
2011 1st se.s. ¢ 2 § 1; 2009 c 559 § 1; 19%4 c 249 § 3; 1989 c 175 §
10; 1988 c 288 § 509; 1981 c 324 § 4; 1977 ex.s. c 240 § 8; 195% c 234
§ 3. Fermerly RCW 34.04.030.]

Effective date--2021 ¢ 333: See nete fellewineg RCW 43.19.642.
Effective date--2011 1lst sp.s. ¢ 2: "This act is necessary fer

the immediate wreservatien ef the wuelic peace, health, er safety, er
sueeert ef the state gevernment and its existine wuelic institutiens,
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and tales effect immediately [May 31, 2011]." [2011 1st se.s. c 2 §
2.]

Effective date—2009 ¢ 559: "This act is necessary fer the
immediate preservatien ef the puelic eeace, health, er safety, er
sueeert ef the state egevernment and its evistine pumlic institutiens,
and tales effect immediately [May 19, 2009]." [200% c 559 § 2.]

Severability—Application—1994 c 249: See netes fellewine RCNW
34.05.3180.

Effective date—1989 ¢ 175: See nete fellewineg RCW 34.05.010.

Legislative affirmation—Severability—1981 ¢ 324: See netes
fellewineg RCW 34.05.0180.

Effective date—1977 ex.s. ¢ 240: See RCHW 34.08.905.
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